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BRIEF FOR PETITIONER 

Statement of Issues Presented for Review 

1. Whether the Board of Immigration Appeals erred 
in its ruling that petitioner’s guilty plea in London in 
November, 1968, to a charge of possessing cannabis resin 
in violation of the British Dangerous Drugs Act of 1965, 
which makes possession of a narcotic unlawful even if the 
possessor does not know the illicit nature of what he pos¬ 
sesses, amounted to a conviction under a “law or regula¬ 
tion relating to the illicit possession of . . . marihuana” 
within the meaning of Section 212(a)(23) of the Immigra¬ 
tion and Nationality Act. 

2. Whether the Board of Immigration Appeals erred in 
refusing to consider the claim, based on sufficient proof to 



establish a prima facie case, that the District Director had 
been motivated by constitutionally impermissible reasons 
m denying discretionary “nonpriority case” treatment to 
the petitioner. 

3. Whether the Board of Immigration Appeals improp¬ 
erly refused to entertain the request made under 18 U.S.C. 
§3504 for a government representation as to whether 
petitioner had been unlawfully overheard or otherwise 
subjected to one or more “unlawful acts.” 

4. Whether the deportation of petitioner on the 1968 
conviction violates his rights under the First and Fifth 
Amendments. 

5. Whether this case should be remanded to the Board of 
Immigration Appeals for it to consider the effect on the 
outstanding order of deportation of the enactment, on 
July 31, 1974, of the British Rehabilitation of Offenders 
Act, which would totally eradicate petitioner’s conviction 
on the effective date of the Act, and whether the decision 
of the Board of Immigration Appeals should be reversed 
based upon such enactment. 


Statement of the Case 

This is an action to review a decision of the Board of 
Immigration Appeals dismissing petitioner’s appeal from 
a decision of Immigration Judge Ira Fieldsteel, who found 
petitioner deportable under Section 241(a)(2) (8 U.S.C. 
§ 1251(a)(2)) and inadmissible to the United States under 
Section 212(a)(23) of the Immigration and Nationality 
Act, 8 L.S.C. $ 1182(a)(23), and therefore ineligible for 
adjustment of status under Section 245 ( 8 U.S.C. § 1255) 
The decision of the Board of Immigration Appeals, 
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rendered on July 10, 1974, which appears in the Appendix 
at 335, is reported as Matter of Lennon, Interim Decision 

No. 2304. This case has not previously been before this 
Court. 

Statement of Facts 

John Lennon is an internationally known artist who first 
gained renown in the field of music and has achieved world¬ 
wide acclaim in other artistic endeavors (App. 177 et seq.). 
The record in this case includes testimony and endorse¬ 
ments of the contribution he is likely to make to artistic 
life in this country from such diverse sources as itie former 
Mayor of New York City, the Director of the Metropolitan 
Museum of Art of New York, television personality Dick 
Cavett, and the former Ambassador of Great Britain to the 
United States (App. Ibid, and 93 et seq.). This case con¬ 
cerns the effort of the Immigration and Naturalization 
Service to deport John Lennon from the United States on 
the ground that he is ineligible for permanent residence 
because he was convicted of simple possession of cannabis 
resin in London in November 1968. 

Before turning to the particular facts upon which the 
Immigration Service’s decision depends, we emphasize one 
preliminary point which is not in serious dispute: The 
Immigration and Nationality Act is framed in Draconian 
terms which are ameliorated by those who administer the 
law. Notwithstanding the unconditional language of the 
Immigration and Nationality Act, the Immigration Service 
has substantial discretionary authority, which it freely 
exercises, to permit an inadmissible alien to remain in the 
United States even without enjoying the formal status of a 
permanent resident. Humanitarian and other policy reasons 
vindicate the many instances in which deportation pro¬ 
ceedings have been withheld and an ineligible alien per- 
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mitted to remain. 1 In response to a civil action instituted 
by petitioner when he was denied access to files that would 
establish the number of final “non-priority” decisions in 
which the Immigration and Naturalization Service (“INS”) 
has administratively withheld deportation (Lennon v 
Richardson, S.D.N.Y., 73 Civ. 4476), 1863 files were 
furnished to the petitioner. These were all represented to 
be “approved non-priority decisions.” This indicates the 
sweep of administrative discretion which the Immigration 
Service exercises. It is against this background that the 
courts should appraise the validity of the INS decision 

' ™ e r ha ! f “ rnished to petitioner’s counsel a letter 

dated July 16, 1973, which reads, in relevant part, as follows: 

A ‘non-priority’ case is one in which the Service in the exer¬ 
cise of discretion determines that adverse action would be 
unconscionable because of appealing humanitarian factors 
tienerally, these cases are identified at an early stage in Ser¬ 
vice processing and are not put under deportation proceed- 
T:' However, in a number of cases the appealing human¬ 
itarian factors may occur or be recognized after proceedings 
have been started. In the latter cases, extended voluntary 

pria" 6 ° r Stay8 ° f deporUtion ma y be panted, as appro- 

The factors which are considered in these situations include 
but are not limited to—the following: (1) Significantly 
°? 8Ub ?, 8 * in T g and close famil - v relationships; 

\ Ag ° f „, e alle ? : (•*) Length of residence in the United 
States; (4) Physical and mental health of the alien. 

Several saniple nonpriority cases (Forms 0-312) are annexed 
to this brief in the form furnished by the government Thev 
demonstrate that nonpriority status has been granted to aliens 

Z Hpr rcot,cs co . ,,VI ctions who were respectively also convicted of 
murder, an admitted heroin addict described as being the largest 
supplier of marijuana and narcotics in the area; an alien with 
twelve arrests and at least seven convictions including rape con¬ 
tributing to the delinquency of a minor, burglary and a narcotics 
conviction for 6 to 10 years; an alien in whose case CongrJL 
rejected suspension of deportation; and an alien deported on four 
occasions and convicted of possession of marijuana and of burglary 
resulting^,n a concurrent sentence of 2 to 5 years. (See: pp 6a 
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to move against John Lennon on the basis of a ma rginal 
1968 conviction. 

1. The Conviction 

On November 28, 1968, petitioner pleaded guilty in the 
Marylebone Magistrates’ Court to a complaint filed by a 
Sergeant Norman Pilcher which accused him of “having 
in his possession a dangerous drug to wit Cannibis Resin 
without being duly authorized, at 34 Montague Square, 
W.l. on 18-10-68.” This was alleged to be a violation of 
“Regs. 3 Dangerous Drugs (No. 2) Regs.; Dangerous Drugs 
Act 1965.” Petitioner was sentenced to pay a fine of 150 
pounds and 20 guineas costs (App. 213). 

During the hearing before the Immigration Judge peti¬ 
tioner denied any awareness of the drug in his house (App. 
131; Tr. 81). The Board of Immigration Appeals accepted 
counsel’s representation that the drug “was found inside 
Air. Lennon’s binocular case which had only recently been 
delivered to Air. Lennon’s home, and which had been in the 
possession of many others for a period of the previous six 
months” (see App. 347; Pet. Br. in BIA, p. 54). Petition^ 
business agent also testified, on a hearsay basis, to discus¬ 
sions with petitioner and his British attorneys indicating 
that petitioner had pleaded guilty because he was afraid 
that his wife would be deported from England’ and his 
lawyer told him “this was something that would be handled 
with a small fine” (App. 114). The attorney who repre¬ 
sented petitioner in the British courts also submitted a 
letter (App. 174) stating that petitioner had “a good de¬ 
fense,” but that it would have been necessary to call his 
wife as a witness. Since she was expecting a baby, peti- 

* He said that petitioner’s “documented” statement to the arrest¬ 
ing detective with regard to the drug was, “If I say ‘hat it’s mine 
will you leave her alonef” (App. 114). 


/ 
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tioner did not want to put her to this hardship, and he 
pleaded guilty. The police sergeant who conducted the 
raid on petitioner’s home had engaged in similar practices 
with other popular musical performers in England and 
was, at the time of hearing before the Immigration Judge 
under investigation for “perverting the course of justice” 
(App. 115; Tr. 66). Formal charges were subsequently 
filed against him. The London Times, November 15, 1973, 
p. 4, cols. 1-2. He was convicted of perjury and sentenced 
to a four-year prison term (App. 176). 

2. Travel to the United States 


After the November 1968 conviction, petitioner traveled 
to the United States many times as a nonimmigrant. On 
each occasion his statutory ineligibility was duly waived 
and he never encountered any legal difficulty in regard to 
these trips (App. 131-132 and 201). On August 13, 1971, 
petitioner and his wife, Yoko Ono Lennon, a native of Japan 
and an artist in her own right, entered the United States 
as nonimmigrants to appear in custody proceedings relat¬ 
ing to Mrs. Lennon’s child by a former marriage. They 
were authorized to stay until February 29, 1972, and on the 
following day—March 1, 1972—while the custody proceed¬ 
ings were still pending,* they received a letter from the 
District Director of the INS advising them that if they did 
not leave by March 15, 1972, deportation proceedings would 

be instituted. Two days thereafter—on March 3, 1972_the 

petitioner and his wife filed applications for third prefer- 


Iul^l 2 n i 1 07 ^ < if n f ent ' n / w cu ? tody proceedings was rendered on 
• y , ln I avor of Mrs. Lennon, finding such custody to be 

m the best interests of the child, and limiting the exercise of 
custody to the territorial limits of the United States. Th^Surt 
further found the child s father in contempt of court for failure 
to produce the child when ordered by the court. Cox v. Lennon 
Court of Domestic Relations, Harris County, Texas, No. 876,663.’ 
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ence status under Section 203(a)(3), and these applications 
were approved by INS on May 2, 1972 (App. 203, 204). 4 

3. The Deportation Proceeding 

In the meantime, however, the action of filing these 
applications—which was seen by the INS as an indication 
that petitioner and his wife would not leave by March 15— 
resulted in the institution on March 6 of the deportation 
proceeding now under review (App. 20). Prior to the 
deportation hearing, petitioner moved the District Director, 
who had made the decision to institute proceedings, for an 
order terminating them, on the ground, inter alia, that he 
qualified for non-priority classification. The District Direc¬ 
tor, referring to Appellant’s conviction and mysteriously, 
to “other circumstances in the case”, denied the motion 
(App. 31). No explanation of what those other circum¬ 
stances were was ever given. Hearings were held before 
the Immigration Judge on March 16, April 18, May 12 and 
May 17, 1972. Thereafter legal memoranda were filed. On 
March 23, 1973, the Immigration Judge issued his decision. 

With respect to petitioner, 5 the Immigration Judge con¬ 
cluded (1) that he did not have “jurisdiction” to consider 

4 The applications had inexplicably not been ruled upon, al¬ 
though the INS had ample time and was required to do so. It was 
not until a Federal action was commenced, Lennon v. Marks, 72 
Civ. 1784, and a temporary restraining order was entered in peti¬ 
tioner’s behalf (App. 214), while the attorneys for the parties 
were in Court to present argument on the motion for an injunc¬ 
tion, that the District Director advised the Court that he would 
rule upon the applications. The applications were approved within 
an hour (App. 203, 204). 

5 Petitioner's wife was a party to the proceeding and deporta¬ 
tion was sought against her. as well. There was. however, no basis 
for any claim for ineligibility as to her, and it developed during 
the hearing that she had previously obtained permanent resident 
status in September, 1964, while married to her first husband 
(App. 202, 257). The Immigration Judge ruled that she was 
entitled to adjustment of status to that of permanent resident 
alien (App. 260, 296). 
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whether the District Director abused his discretion in in¬ 
stituting deportation proceedings (App. 254), (2) that a 
foreign conviction under the kind of narcotics statute de¬ 
scrib’d in Section 212(a) (23) renders an alien ineligible 
for residence under the immigration laws (App. 264, 266), 
(3) that the word “possession” as used in Section 212(a) 
(23) was not limited to possession for purpose of traffick¬ 
ing or sale in narcotics (App. 266, 268), (4) that the ele¬ 
ments of “possession” required to be proved under the 
British Dangerous Drug Act of 1965 were that the drug 
is a prohibited one, that it was under the dominion and 
control of the defendant, and that he was aware that some 
substance—whether or not lawful—was in his possession 
(App. 269, 271), (5) that these elements, which petitioner 
admitted by his plea, are sufficient to bring the conviction 
within Section 212(a) (23) (App. 271), and (6) that, not¬ 
withstanding undisputed testimony to the contrary in the 
administrative record, cannabis resin is “marihuana” within 
the meaning of Section 212(a)(23) (App. 287). 

4. Review in the Board of Immigration Appeals 

Petitioner sought review of the Immigration Judge’s 
decision before the Board of Immigration Appeals (App. 
298). While the appeal was pending petitioner’s counsel 
learned of the existence of an anonymous document relating 
to petitioner, which had, apparently, been sent from one 
government office to another—possibly within the Central 
Intelligence Agency. The document (App. 391) read as 
follows: 

From: Supervisor, Intelligence Division, Unit 2 
To: Regional Director, Group 8 

It has come to the further attention of this office 
that John Ono Lennon, formerly of the Beatles, and 








Yoko Ono Lennon, have intentions of remaining in this 
country and seeking permanent residence therein. As 
set forth in a previous communication this has been 
judged to be inadvisable and it was recommended that 
all applications are to be denied. 

Their relaitonship with one (6521) Jerry Rubin and 
one John Sinclair (4536), also their many commitments 
which are judged to be political and unfavorable to 
the present administration. This was set forth to your 
office in a previous report. Because of this and their 
controversial behavior, they are to be judged as both 
undesirable and dangerous aliens. 

Because of the delicate and explosive nature of this 
matter the whole affair has been handed over to the 
I&N Service to handle. Your office is to maintain a 
constant surveillance of their residence and a periodic 
report is to be sent to this office. All cooperation is to 
be given to the I&N Service and all reports are to be 
digested by this office. 

On October 17, 1973, petitioner’s counsel filed a motion 
before the Immigration Judge requesting “that the de¬ 
portation proceedings be reopened for the purpose of con¬ 
ducting an evidentiary hearing” with respect to the anony¬ 
mous memorandum in order to determine whether the ac¬ 
tion against the petitioner “resulted from wiretaps, surveil¬ 
lance or other illegal acts on the part of the government” 
(App. 302 et seq.). The Immigration Judge apparently 
denied the motion for lack of jurisdiction, and petitioner’s 
counsel requested the Board of Immigration Appeals to 
defer oral argument in the case and to remand it to the Im¬ 
migration Judge for disclosure and a hearing under 18 
U.S.C. 3504 (App. 306, 307). The INS opposed any 
postponement or remand, and the Board of Immigration 
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Appeals denied the motion and directed petitioner’s counsel 
to appear for oral argument of the appeal (App. 313). 

After oral argument, during which petitioner’s counsel 
argued principally that the merits ought not to be reached 
by the Board but that it should remand the case for a full 
hearing,' the Board took the appeal under advisement. On 
July 10, 1974, it issued its opinion dismissing the appeal 
(App. 334). The Board ruled (1) that it would not defer 
consideration of ihe appeal to decide whether the District 
Director had engaged in “selective prosecution” in proceed¬ 
ing against petitioner because it had no jurisdiction to re¬ 
view the District Director’s prosecutorial discretion (App. 
343, 345), (2) that it would not order a hearing under 18 
U.S.C. § 3504 since the anonymous memorandum related 
not to evidence introduced against petitioner, but to the 
reason for proceeding against him (App. 340), (3) that 
the Dangerous Drugs Act of 1965 as authoritatively con¬ 
strued, imposed “a substantial knowledge requirement for 
conviction of possession of a dangerous drug” (App. 354), 
and that this requirement, as applied here, was “that the 
defendant have had knowledge that he possessed an illicit 
substance w’hich proved to he cannabis resin” (App. 359); 
and (4) that cannabis resin is “marihuana” within the 
meaning of Section 212(a) (23) (App. 363). 


' Petitioner had also instituted proceedings in the United States 
District Court for the Southern District of New York to enjoin 
his deportation on the basis of illegal activity and because of dis¬ 
criminatory enforcement of the immigration laws. Recently—on 
January 2, 1975—District Judge Richard Owen denied the gov¬ 
ernment's motion to dismiss the complaint on the selective enforce¬ 
ment claim, but granted tbe motion insofar as it related to alleged 
surveillance or other illegal activity. A copy of the judge’s opinion 
appears at App. p. 392. 
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ARGUMENT 

Introduction 

Congress declared in Section 212(a) (23) of the Immigra 
tion and Nationality Act, 8 U.S.C. 1182(a)(23) that it did 
not wish to permit into the United States as permanent 
residents (or, in the absence of waiver, as nonimmigrants) 
any individual who had been 

(1) convicted of 

(2) a violation of any law or regulation 

(3) relating to the traffic in 

(4) or illicit possession of 

(5) narcotic drugs or marihuana. 

This case concerns the application of elements (4) and 
(5) to the case of John Lennon who was concededlv con¬ 
victed of some violation in 1968. We vigorously challenge, 
however, the finding of the Immigration authorities that 
the law which he admitted having violated made “illicit” 
possession of narcotic drugs or marihuana a crime, and we 
argue below that the record is entirely undisputed that 
cannabis resin, which Mr. Lennon pleaded guilty to having 
possessed, is not “marihuana.” 

We argue, in addition, that the Board of Immigration 
Appeals erred on two preliminary procedural matters 
which do not relate directly to the ultimate question of 
Mr. Lennon’s qualification under the Immigration and 
Nationality Act. We believe that the individual facts of 
this case bring it within the class of cases where, by ad¬ 
ministrative practice, the District Director of the Immigra¬ 
tion and Naturalization Service has consistently granted 
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administrative relief from the rigors of an inflexible stat¬ 
ute. In this case, such relief was not granted, and there is 
substantial reason to believe that this result is attributable 
to the petitioner’s political activity and views. The Board 
of Immigration Appeals erroneously decided that it had 
no jurisdiction to consider whether deportation had been 
instituted for unconstitutional purposes. 

Similarly, the Board erred when it refused to remand 
the case to obtain clarification with respect to the anony¬ 
mous memorandum. The Board’s decision rested on a 
cramped and excessively literal reading of several words 
in 18 U.S.C. 3504 which do not bear tie limiting construc¬ 
tion given to them. Particularly in this era of belated gov¬ 
ernment disclosures, it is essential for an administrative 
agency to make sure that before action is taken against a 
world-renowned figure such as John Lennon, the record is 
entirely clear that the government has turned square cor¬ 
ners in all its dealings with Mr. Lennon. This may be 
achieved only if the authorship of the anonymous memo¬ 
randum is determined and evidence is offered to establish 
whether it played any role in these proceedings. 

One last practical word before we turn to our substan¬ 
tive arguments. This Court should surely not blink at the 
fact—demonstrated by the many letters to the Immigration 
and Naturalization Service in the record—that the entire 
international art world is watching to see whether the 
United States is a mature and free enough society to 
absorb those who offer us their skills and talents irrespec¬ 
tive of their political associations or whether they are ap¬ 
proved by a particular administration. Whatever might 
be said about the 1968 conviction of Mr. Lennon, it was, at 
most, a foible which cannot be viewed seriously as a basis 
for permanent exclusion. To drive him from the United 
States today because of it by an unyielding construction of 
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the immigration laws is to prove our own immaturity and 
short-sightedness. Congress, we submit, had no such in¬ 
tention when it enacted Section 212(a) (23) to bar only 
those who engaged in “illicit” possession, and the agency 
and the courts should not now ascribe to Congress’ enact¬ 
ment so wooden a meaning that it will make us again—as 
it did in the days when Charles Chaplin and other leading 
artistic figures were “punished” by being driven from the 
United States— the laughing stock of the world. 

I. 

The British Law Under Which Petitioner Pleaded 
Guilty and Was Convicted Is Not a Law Relating to the 
“Illicit” Possession of Narcotics and it Does Not, on 
the Undisputed Evidence in the Record, Relate to 
Marihuana. 

Section 212(a)(23) of the Immigration and Nationality 
Act—the cornerstone of the decision of the Board of Immi¬ 
gration Appeals finding petitioner deportable—is a care¬ 
fully drafted provision. The portion relevant to this case 
does not bar from the United States anyone ever convicted 
of any offense relating to narcotics, as that word may be 
broadly or popularly defined. 7 Rather, ineligibility may be 
found only if five elements are established: 

First, the alien must have been convicted. Will v. Immi¬ 
gration £ Naturalization Service, 447 F.2d 529 (7th Cir. 
1971). 


7 The relevant language defines as ineligible 

(23) Any alien who has been convicted of a violation of, or a 
conspiracy to violate, any law or regulation relating to 
the illicit possession of or traffic in narcotic drugs or 
marihuana, . . . 
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Second, the conviction must be for a violation of a law or 
regulation. It would not be sufficient, in other words, to 
point simply to the fact that criminal punishment was ad¬ 
ministered; the immigration authorities must focus on the 
particular “law or regulation” which the alien violated. 

Third, the “law or regulation” must be one that relates 
to “possession or traffic” in the substances that are statu¬ 
torily defined. A law that relates to something other than 
“possession or traffic”—such as, for example, a law pro¬ 
hibiting anyone from being “under the influence or’ 
narcotics or “using” narcotics—is not covered by this in¬ 
eligibility. Varga v. Rosenberg, 237 F.Supp. 282 (S.D. Cal. 
1964). 

Fourth, if the defined law relates to “possession” (as 
contrasted with “traffic”), it must prohibit “illicit” posses¬ 
sion. In other words, a law that forbids possession of 
narcotic substances but is not limited to “illicit” possession 
is not covered by Section 212(a) (23). 

Fifth, the substances which may not be trafficked or 
possessed under the law must be “narcotic drugs or 
marihuana.” LSD, for example, is clearly not covered by 
the statute. 

Such a careful analysis of the statute is mandatory under 
established constitutional and judicially evolved principles. 
As Chief Judge Kaufman said (while a District Judge) in 
Mirabal-Balon v. Esperdy, 188 F.Supp. 317, 319 (S.D.N.Y. 
1960): “I recognize the well-settled and salutary principle 
of statutory construction that, when a statute imposes 
penal or other harsh consequences, it is to be strictly con¬ 
strued. Any ambiguities are to be resolved in favor of 
leniency.” See also Costello v. Immigration and Naturaliza- 
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tion Service, 376 U.S. 120, 128 (1964); Bonetti v. Rogers, 
356 U.S. 691, 699 (1958); Bridges v. IVixon, 326 U.S. 135, 
148 (1945). It takes no stretching of the statutory 
language to read it as requiring strict proof of each of the 
five elements described above. 

As we demonstrate below, the Board of Immigration 
Appeals erred with regard to elements (4) and (5) relating 
to “illicit” possession and identity of the proscribed drug. 
The Dangerous Drugs Act of 1965, as authoritatively con¬ 
strued by the British courts, is not a statute proscribing 
“illicit possession” of narcotics; it imposes absolute 
liability once it is shown that the defendant knew that the 
substance which turned out to be narcotics was in his pos¬ 
session. (See Opinion of British counsel annexed hereto.) 
Nor do the terms in that statute, as applied to the case 
of John Lennon, cover possession of “marihuana.” On 
the undisputed testimony at the hearing, Mr. Lennon 
pleaded guilty to possession of a substance that is not 
marihuana. Accordingly, Mr. Lennon’s order of deporta¬ 
tion and the finding that he is ineligible under Section 
212(a)(23) are defective in two independent respects. 

A. The Dangerous Drugs Act Prohibited Possession Of 
Narcotics That Would Be Uniformly Accepted As 
“Licit” In The United States. 

While it is undoubtedly true that Section 212(2) (23) 
was designed to bar aliens who have been convicted of the 
described offenses in foreign courts as well as those con¬ 
victed in the United States ( e.gGnrdos v. Immigration 
and Naturalization Service, 324 F.2d 179 (2d Cir. 1963)), 
the ultimate interpretation of the language defining the 
offense is a question of United States law (e.g., Giammario 
v. Hurney, 311 F.2d 285 (3d Cir. 1962)). Section 212(a) (23) 
concerns conviction under laws relating to “illicit posses- 
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sion” of narcotics and marihuana, and the term “illicit” 
as used in this statute, requires judicial definition. 

The closest analogy in the federal statutes appears to be 
21 U.S.C. § 844(a), which makes it a federal offense “know¬ 
ingly or intentionally to possess” narcotics. Although no 
reported federal decision has explicitly considered the 
meaning of the words “knowingly or intentionally” in this 
statute, several federal decisions have stated, in substance, 
that “ both control and knowledge are necessary for 
possession.” Bass v. United States, 326 F.2d 884, 888 ( 8th 
Cir. 1964), cert, denied, 377 U.S. 905 (1964); Guevara v. 
United States, 242 F.2d 745 (5th Cir. 1957). The rule in the 
state courts, particularly under the Uniform Narcotics 
Drug Act, has been clearly stated and applied. In Ritter v. 
Commonwealth, 210 Va. 732, 173 S.E.2d 799 (1970), the 
Virginia Supreme Court said (emphasis added): 

In order to convict a defendant of “possession” of a 
narcotic drug, within the meaning of Virginia’s Uni¬ 
form Narcotic Drug Act, it generally is necessary to 
show that defendant uas aware of the presence and 
character of the particular substance and was inten- 
itonally and consciously in possession of it. 173 S.E.2d 
at 805. 

Faced with a similar question, the Supreme Court of 
Connecticut in State v. Harris, 159 Conn. 521, 271 A.2d 74 
(1970), cert, denied, 400 U.S. 1019 (1971), quoted the New 
Jersey Supreme Court’s rule in State v. Reed, 34 N.J. 554, 
557,170 A.2d 419, 420 (1961) (emphasis added): “ ‘Possess’ 
as used in criminal statutes, ordinarily signifies an inten¬ 
tional control of a designated thing accompanied by a 
knowledge of its character” See also State v. Faircloth, 
181 Neb. 333, 148 N.W.2d 187,190 (1967) ( ... the evidence 
must show that the accused had physical or constructive 
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possession with knowledge of the presence of the drug 
and of its character as a narcotic ”); see generally Annot. 
91 A.L.R.2d 810, 821-827 (1963), and authorities cited. 

These generally accepted principles give meaning to the 
term “illicit” in Section 212(a)(23). They require that the 
courts apply the immigration law to cover only such laws 
as would satisfy the minimum standards of culpability in 
American courts. And this means that a foreign law relat¬ 
ing to possession of marihuana is included within Section 
212(a) (23) only if it prescribes, as elements of the offense 
of possession, knowledge of (1) presence of the drug and 
(2) its character as a narcotic. The British Dangerous 
Drugs Act of 1965 fails on the second of these counts, and 
a conviction under it (particularly if, on its own facts, this 
element of knowledge was missing) does not make an alien 
ineligible for immigrant status. 

The British law may be derived from the cases discussed 
in the opinion of the Board of Immigration Appeals (App. 
349-361). The case most directly in point is Lockyer v. 
Gibb, [1966] 2 All E.R. 653 (Q.B.), which concerned a 
defendant who had been arrested in possession of a small 
brown bottle containing tablets. She claimed she did not 
know what the tablets were, but they were found to be 
morphine sulphate, a substance covered by the Dangerous 
Drugs Act. The magistrate who found her guilty said that 
it made no difference “that she did not know the contents 
of the bottle.” On appeal, tie Queen’s Bench affirmed the 
conviction, the Chief Judge noting that he “cannot, though 
it is not conclusive, omit from consideration the fact that 
the word ‘knowingly’ does not appear before ‘possession’.” 
[1966] 2 All E.R. at 656. Accordingly, the court concluded 
that under the Dangerous Drugs Act “while it is necessary 
to show that the appellant knew that she had the articles 
which turned out to be a drug, it is not necessary that she 
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should know that in fact it was a drug and a drug of a 
particular character.” Ibid. 1 

Lockyer v. Gibb was discussed in the leading decision of 
the House of Lords on this question. In irarwer v. Metro¬ 
politan Police Comtn’r, [1968] 2 All E.R. 356 (H.L.), the 
five Law Lords issued discursive opinions on the subject 
of the state of mind needed for conviction under the pos¬ 
session provision of the Dangerous Drugs Act of 1965. 
Lords Morris and Guest squarely agreed with the view of 
Chief Judge Parker in Lockyer v. Gibb that it made no 
difference whether or not the defendant knew the nature of 
the substance he possessed.' Lord Wilberforce said as 
follows (Id. at 393): 

On this same basis, the actual decision of the Court 
of Criminal Appeal in Lockyer v. Gibb was, I think, 
correct, for there the accused had, and knew that she 
had, control of the tablets, but possibly did not know 
what they were. She was held to be in possession of 
them. One can only hold this decision to be wrong 
if the view is taken that to constitute possession under 

1 The court’s holding in this regard was emphasized by its ex¬ 
plicit disagreement with the Canadian decision in Beaver v. R., 
[1957] S.C.R. 531, where the court reversed a conviction of a 
defendant “who had physical possession of a package which he 
believed to contain a harmless substance and which in fact con¬ 
tained a narcotic drug. . . 

’ Lord Morris’ view was summed up at the end of his opinion 
when he observed that the prosecution need only prove “(a) that 
the accused was knowingly in control of some article or thing or 
substance or package or container in circumstances which had en¬ 
abled him to know or to discover (or could have enabled him, had 
he so wished, to know or to discover) what it was that he had 
before assuming control of it or continuing to be in control of it, 
and (b) that, whether the accused knew this or not, the article or 
thing or substance or package or container that he had, consisted 
of, or contained, a prohibited substance.” [1968] 2 All E.R. [H.L.] 
at 381. Lord Guest quoted the language of Chief Judge Parker 
quoted above and explicitly approved it. Id. at 384. 
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this legislation knowledge not merely of the presence 
of the thing is required, but also knowledge of its 
attributes or qualities. Nevertheless (except perhaps 
under the olde law of larceny) no definition or theory 
of possession requires so much, nor does the language 
or r'-heme of the Act postulate that such a degree of 
km, >dge should exist. 

Lord Pearce also affirmed the rule of Lockyer v. Gibb. 
He said that “the term ‘possession’ is satisfied by a knowl¬ 
edge only of the existence of the thing itself and not its 
qualities, and that ignorance or mistake as to its qualities 
is not an excuse.” Focusing very specifically on the ques¬ 
tion of knowledge of the character of the substance Lord 
Pearce said, “Though I reasonably believe the tablets which 
I possess to be aspirin, yet if they turn out to be heroin 
I am in possession of heroin tablets. This would be so I 
think even if I believed them to be sweets.” Id. at 388. 

Of the five Law Lords, only Lord Reid raised some doubt 
as to the validity of the principle expressed by Chief Judge 
Parker in Lockyer v. Gibb. Id. at 369. Since no one else 
concurred with that view, it is clear that the Lords, by a 
vote of 4-to-l, read the Dangerous Drugs Act as not requir¬ 
ing the element which is uniformly part of American law 
on unlawful possession—knowledge of the character of the 
substance being possessed. 

The Board of Immigration Appeals confused the legal 
issue and misunderstood the British opinions because it 
merged, for purpose of its analysis, the separate questions 
of (1) knowledge that a substance is in the defendant’s 
possession and (2) knowledge of the character of that sub¬ 
stance. Many of the cases discussed in the Board’s opinion 
such as R. v. Smith, [ 1966] Crim. L. Rev. 558; R. v. Marriott, 
[1971] 1 All E.R. 595 (C.A.); R. v. Irving, [1970] Crim. 
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L. Rev. 642; and Sweet v. Parsley, [1969] 1 All E.R. 347 
(H.L.), dealt with the issue of whether the defendant knew 
the substance was under his control. They did not discuss 
the rule applicable if knowledge of its existence, but 
not knowledge of its character, is proved or acknowledged. 

By confusing these separate questions, the Board also 
misunderstood the opinions in Warner. To be sure, all the 
Law Lords agreed that there was a “substantial knowledge 
requirement” for conviction under the Dangerous Drugs 
Act—but the question is “knowledge of what?” Four of 
the Lords, as we have noted above, would not require 
knowledge of the character of the substance possessed. 

Since, under generally accepted American law, possession 
is not “illicit" if the possessor does not know the unlawful 
quality of what he is possessing, the British Dangerous 
Drugs Act is simply not a law relating to “illicit possession” 
of narcotics within the meaning of Section 212(a) (23). 
This is particularly true in a case such as this one, where 
the information available to the INS indicates that Mr. 
Lennon did not know what he is alleged to have possessed. 
The Board of Immigration Appeals accepted the repre¬ 
sentation by counsel that the basis for the charge was that 
a binoculars case containing cannabis resin had been found 
in his apartment, and it appears from other evidence in 
the record that the binoculars case had passed through 
many hands in the period immediately before it reached 
petitioner’s apartment. Hence petitioner neither knew that 
the unlawful substance was in his possession nor had any 
information that could have led him to inquire or learn 
its character. On this record, therefore, it would be most 
unjust to exclude him from the United States because he 
pleaded guilty to a narcotics offense in a jurisdiction where 
his ignorance gave him no defense. This conclusion is con- 
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finned by eminent British counsel whose opinion is annexed 
to this brief. 

B. The Immigration Service Record Eitablithed That 

Cannabis Resin Is Not Marihuana. 

At his Immigration Service hearing, petitioner presented 
the testimony of Dr. Lester Grinsp >on, an Associate Pro¬ 
fessor of Psychiatry at the Harvard Medical School and 
the Director of Science and Research at the Massachusetts 
Mental Health Center. Dr. Grinspoon, who had published 
about sixty papers dealing with drugs (App. 206-212) and 
the author of a book titled Marijiuina Reconsidered (App. 
205), provided expert testimony regarding the relationship 
between cannabis resin (which petitioner admitted having 
possessed) and marijuana (which is the substance to which 
Section 212(a) (23) relates). The critical portion of his 
testimony was as follows (App. 86): 

Q. Is Cannabis Resin Marijuanat 

A. Cannabis Resin is not marijuana. 

Q. Is Cannabis Resin a narcotic drug? 

A. Cannabis Resin is not a narcotic drug. 

Dr. Grinspoon went on to define marijuana as “the cut 
part of the cannabis sativa plant ... a cutting of the parts 
usually mixed with stems and seeds and so forth and so 
on” (App. Ibid.). Dr. Grinspoon further testified that 
“there is no question that marijuana refers to just this 
particular form of the plant and not to the resin” (App. 
87). 

Thereafter the witness concluded his testimony as fol¬ 
lows (App. Ibid.): 

Q. Based upon your knowledge and experience, and 
research in this field, would I be correct in saying 
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that it is your opinion that Cannabis Resin is not 
marijuana? 

A. Cannabis Resin is not Marijuana. Marijuana is 
not Cannabis Resin. 

On cross-examination, Dr. Grinspoon testified that can¬ 
nabis resin was the “source” of hashish, but that it had to 
be treated by being dried and heated before it could be 
used as hashish (App. 89). Thereafter, asserting he had 
not had advance notice of Dr. Grinspoon’s testimony, the 
attorney for the Immigration Service terminated his ex¬ 
amination and reserved the right to recall the witness 
(App. 91-92). The witness was never recalled, and the 
Immigration Service offered no testimony whatever on this 
issue. 

Dr. Grinspoon’s qualifications as an expert were accepted 
by the INS (App. 84); his testimony was both unequivocal 
and uncontradicted. Yet, using his own judgment and sub¬ 
stituting it for the expert’s, the Immigration Judge read 
Section 212(a)(23) as encompassing cannabis resin in the 
term “marijuana.” This was a crucial finding, since the 
1968 conviction could result in Mr. Lennon’s exclusion 
only if it was a conviction relating to illicit possession of 
marijuana, and the official British record referred only to 
possession of cannabis resin (App. 213). The Immigration 
Judge’8 decision appears to have been based on his as¬ 
sumption that Congress would have wanted to exclude any¬ 
one who was found to have possessed “the concentrated 
natural products of the marijuana plant” (App. 285). The 
Board of Immigration Appeals reasoned somewhat dif¬ 
ferently. It said that court decisions which established 
that hashish is “a refined form of marijuana” apply here 
and require rejection of petitioner’s contention (App. 362 
et seq.). 
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The Board of Immigration Appeals overlooked the fact 
that in the two cases it cited— United States v. Pierce field, 
437 F.2d 1188 (5th Cir. 1971), cert, denied, 403 U.S. 933 
(1971), and United States v. Cepelis, 426 F.2d 134 (9th 
Cir. 1970), cert, denied, 401 U.S. 846 (1971)—there was, 
respectively, testimony and a stipulation that the form of 
hashish involved in those cases was equivalent to mari¬ 
juana. 437 F.2d at 1190, n.l; 426 F.2d at 136. If the court 
could simply have taken judicial notice of this interrelation¬ 
ship, there would have been no need for the testimony or 
the stipulation. The fact remains that the relation between 
cannabis resin and marijuana is a subject of dispute among 
experts. If the Immigration Judge had before him proof 
introduced by the Service contradicting Dr. Grinspoon, he 
might have weighed the evidence and rejected Dr. Grin- 
spoon’s testimony. But he had no proof whatever conflict¬ 
ing with what Dr. Grinspoon had said or challenging his 
acknowledged qualifications as an outstanding expert in 
the field. In this context, the applicable rule is the one 
stated by the Ninth Circuit in Franklin Supply Co. v. 
Tolman, 454 F.2d 1059, 1071 (9tli Cir. 1972): 

[W]here the answer is one requiring evidence from a 
professional and that evidence is received, r.ot contra¬ 
dicted and no reason appears to doubt the credibility 
of the witness or the accuracy or inherent probability 
of the opinion, the fact should be deemed established. 

To be sure, expert testimony may be appraised by a fact¬ 
finder along with all other proof, and the credibility of the 
witness is an important factor in such an evaluation. But, 
as this Court noted in Alvary v. United States, 302 F.2d 
790, 794 (2d Cir. 1962), “A trial judge cannot arbitrarily 
disregard all the expert testimony in the record and rely 
upon his unsubstantiated personal beliefs instead of upon 
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evidence.” Courts have overturned administrative conclu¬ 
sions particularly when an administrative agency goes out¬ 
side its record to take official notice of some fact that the 
parties dispute. See, e.g., Glendenning v. Ribicoff, 213 
F. Supp. 301 (W.D.Mo. 1962); United States ex rel. Ott v. 
Shaughnessy, 116 F. Supp. 745 (S.D.N.Y. 1953). 

This rule applies all the more with respect to Immigra¬ 
tion Service proceedings, where Congress’ policy is most 
clearly stated. Describing the functions of the Immigration 
Judge (called a “special inquiry officer” by the statute), 
Section 236(a) of the Immigration and Nationality Act, 
8 U.S.C. § 1226(a), states expressly: 

The determination of such special inquiry officer shall 
be based only on the evidence produced at the inquiry. 

x he short of the matter is that there is no evidence what¬ 
ever in the record regarding the character of cannabis 
resin other than Dr. Grinspoon’s clear and unqualified testi¬ 
mony that it is not marijuana. On this one-sided record, it 
hardly seems credible that a leading artistic figure is to 
be kept out of the United States because an Immigration 
Judge—on the basis of his own unsubstantiated guess— 
and the Board of Immigration Appeals—applying their 
own inexpert judgment—determine to disagree with the 
expert. 

Two final points should be made in this regard. First, it 
is essential to recall that in deportation cases the eviden¬ 
tiary standard that must be met to sustain deportability is 
“clear, unequivocal and convincing evidence.” Woodby v. 
Immigration and Naturalization Service, 385 U.S. 276, 285- 
86 (1966). The “clear, unequivocal and convincing evi¬ 
dence” in this record not only does not support petitioner’s 
deportation; it affirmatively demonstrates that the basis 
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for deportation—that he was convicted of an offense in¬ 
volving marijuana possession—is wrong. 

Second, the factual nature of the inquiry whether can¬ 
nabis resin or hashish (its derivative) is the same as 
marijuana has been resolved by the INS, in another case 
on another record, in precisely the opposite way. In Matter 
of Gray, File No. A30-310-271, decided on September 23, 
1971 (which is in the record of this case and appears at 
App. 244 et seq.), the Immigration Judge ruled as follows: 

The statute under which it is alleged that the 
applicant is excludable refers to “narcotic drugs” and 
to “Marijuana.” The applicant was convicted of 
possession of hashish. There is no allegation here that 
hashish is a narcotic drug. It is urged that hashish 
should be included in the term “marijuana” because 
both are derivatives of Cannabis Sativa. However, 
neither “hashish” nor “Cannabis Sativa” are mentioned 
in the statute. 

On consideration of this entire record, and in the 
absence of any law, regulation or decision of the Board 
or of any Court finding that the words “hashish” and 
“marihuana” are the same or interchangeable, it will* 
be concluded that the applicant has not been convicted 
in violation of law relating to possession of a “narcotic 
drug” or “marijuana.” 

The Immigration Service thereafter withdrew an appeal 
it had filed in the case (App. 243). 19 If the result reached 

19 The Gray decision and the copy of the INS General Counsel’s 
withdrawal of the BIA appeal in the case were obtained through 
a request under the Freedom of Information Act, (App. 242) as 
the INS does not publish all its decisions, nor are all decisions 
available in reading rooms as required by the Freedom of In¬ 
formation Act. The Service publishes in volumes noted as “In¬ 
terim Decisions” only those decisions it chooses to cite as prece¬ 
dents. 
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by the Immigration Judge in Gray —where there was no ex¬ 
pert testimony supporting the applicants is permissible 
(and was accepted by INS), it follows, a fortiori, that the 
Immigration Judge and the Board of Immigration Appeals 
should have reached the same result in the case of Mr. 
Lennon. 


n. 

The Board of Immigration Appeals Erred in Ruling 
That It Did Not Have Jurisdiction to Question the Basis 
for the District Director’s Extraordinary Departure 
From Usual “Non-Priority” Standards in This Case. 

Despite the unconditional language of the Immigration 
and Nationality Act, the Immigration Service has engaged 
in the administrative practice of withholding deportation 
of individuals who might be technically deportable but 
whose personal circumstances involve humanitarian or 
other considerations justifying their continued stay in the 
United States. See note 1, supra, for a description of the 
INS criteria. 

The present case came within the usual INS standards 
for at least two reasons: 

First, the petitioner’s wife had a child by an earlier 
marriage who was being held incommunicado by the child’s 
father in violation of state and federal court orders. At 
the time the deportation proceeding was begun, the INS 
kne v that Mr. Lennon and his wife were looking for the 
child, ' ho is an American citizen. Disregarding the 
Lennons’ plea for additional time to continue their efforts 
to find the child and carry out judicial custody orders and 
contrary to the Immigration Service’s invariable practice 
of deferring deportation when it would have the effect of 
separating immediate families, the District Director in- 





stituted the present proceeding and sought to deport the 
Lennons. 

Second, the petitioner and his wife qualified for third- 
preference status because of their exceptional professional 
qualifications (App. 203, 204). When, in addition to per¬ 
sonal humanitarian concerns, it is in the public interest to 
defer deportation—such as with individuals possessing 
unusual skills—the Immigration Service has recognized 
the desirablility of such deferral. 

The extraordinary character of the proceeding against 
petitioner is further demonstrated by the unusual speed 
with which the Immigration Service moved against the 
Lennons. Although it ordinarily takes some time for the 
Service to institute proceedings against a visiting alien 
who has merely overstayed the period of time he was 
authorized to remain in the United States, the District 
Director sent a letter to the Lennons on March 1, 1972, 
advising them that their temporary stay had expired .n 
the previous day and giving them 15 days to get out of the 
country (App. 18). Even that 15-day period was precipi¬ 
tously cut short on March 6, 1972, when it was learned that 
the Lennons bad filed applications for third preference 
classification as outstanding artists (App. 19). This second 
abrupt and discourteous letter told the Lennons that “the 
privilege of voluntary departure” was immediately revoked 
and deportation proceedings were being instituted. The 
ground for deportation, as stated in the order to show cause 
filed on March 6, 1972, was not that Mr. Lennon presented 
some threat of immediate harm to the United States. The 
sole allegation as of March 6—was that he had stayed 
beyond February 29 (App. 20). There has probablv never 
been an “overstay” case in the history of the Immigration 
and Naturalization Sendee where deportation proceedings, 
solely on account of the overstay, were brought within a 





week of the date by which the alien had been authorized 
to leave and it is most extraordinary for the INS to create 
the overstay status by revoking a period of time to leave 
the country. 

These factors—even apart from the anonymous memo¬ 
randum discussed below—made a prima facie case of “selec¬ 
tive” and “discriminatory” prosecution and refusal to 
accord “non-priority case” status to the Lennons. The only 
conceivable reason that the District Director could have 
selected the petitioner for this kind of special treatment 
is the fact that he was well-known for his political views 
and associations in the United States. We discuss at pp. 
32-35, infra, the reasons why selection of petitioner for 
special treatment on this ground violates liberties pro¬ 
tected by the First Amendment, and we submit that the 
vindication of these liberties requires exploration of the 
District Director’s decision in the Immigration Service 
proceeding. 

The Board of Immigration Appeals erroneously con¬ 
cluded that it lacked jurisdiction to consider this claim 
(App. 339). The authority of the Board of Immigration 
Appeals is the delegated power conferred on the Attorney 
General by Section 236(b) of the Immigration and Nation¬ 
ality Act, 8 U.S.C. § 1226(b). Pursuant to 8 C.F.R. §3.1, 
the Board was established within the Department of 
Justice to review, inter alia, decisions in deportation cases. 
See 8 C.F.R. § 3.1(b) (2). Pursuant to Section 3.1(d)(1), 
the Board “shall exercise such discretion and authority 
conferred upon the Attorney General by law as is appro¬ 
priate and necessary for the disposition of the case.” If, 
as is true here, it is “appropriate and necessary” to a 
proper consideration of the order of deportation to examine 
whether it was initially filed for unconstitutional and 
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improper reasons, the Board has, we submit, ample statu¬ 
tory and regulatory authority to consider that question. 

The District Director of the INS is not, as the Board 
might have it appear, an independent agent whose reasons 
and actions may not be examined by the Board. In fact, 
he too is delegated the powers given to the Attorney 
General by the Act, both directly and via the delegation of 
the Attorney General’s powers to the Commission of the 
Immigration and Naturalization Service. See 8 C.F.R. 
§§2.1, 100.2, 103.1(f). Ultimately, the Attorney General 
may—indeed, he must—review all actions taken in Lis 
name by the Immigration and Naturalization Service. To 
the extent he has delegated that function, in deportation 
cases, to the Board of Immigration Appeals, that Board 
has the duty of examining the fairness of any action taken 
by a District Director. 

This is therefore not a case of “prosecutorial discretion,” 
like the situation that exists when a prosecutor—who 
represents the Executive—files an action before an Article 
III court. The court’s powers are then limited—although 
there has recently been increased recognition of the pos¬ 
sibility of investigation into abuses of prosecutorial dis¬ 
cretion. See this Court’s decision in United States v. 
Berrios, 501 F.2d 1207 (2d Cir. 1974). On this record, the 
Board of Immigration Appeals should have authorized a 
full-scale inquiry into the justification, if any, for the 
specially harsh treatment accorded Mr. Lennon. 
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m. 

The Board of Immigration Appeals Should Have 
Remanded for a Hearing Under 18 U.S.C. 3504 on the 
Anonymous Memorandum. 

While the appeal from the decision of the Immigration 
Judge was pending, petitioner’s counsel obtained the anon¬ 
ymous memorandum that indicated that Mr. Lennon was 
the target of “intelligence activity” in the United States 
and that he was viewed suspiciously as an “undesirable 
and dangerous alien.” This memorandum raised the likeli¬ 
hood that he had been subjected to “unlawful acts” within 
the meaning of 18 U.S.C. § 3504, 

As acknowledged by the Board of Immigration Appeals, 
section 3504 covers proceedings before the Immigration 
Service, which is surely an “agency, regulatory body, or 
other authority of the United States.” Nonetheless, the 
Board of Immigration Appeals held that a remand to obtain 
a specific response regarding this memorandum was un¬ 
necessary because no claim was made that “evidence relat¬ 
ing to deportability or ineligibility for adjustment of status 
may have been illegally obtained” (App. 341). 

This is a narrow and unjustified construction of Section 
3504. In Gelbard v. United States, 408 U.S. 41 (1972), the 
Supreme Court rejected a similar contention when it was 
made by the government in response to a grand jury wit¬ 
ness’ invocation of the procedural rights conferred by that 
statute. The Court said that since Section 3504 protected 
grand jury witnesses and there is no likelihood that in a 
grand jury proceeding there would be evidence from others 
admitted against a witness, a “ ‘claim . . . that evidence is 
inadmissible’ can only be a claim that the witness’ potential 
testimony is inadmissible.” 408 U.S. at 54. Similarly, in 
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an Immigration Service proceeding, the questions asked 
at the hearing—where both petitioner and his wife testified 
—and the notices sent to cut short petitioner’s temporary 
stay (App. 18, 19), which were submitted in evidence, may 
well have been infected by an “unlawful act” committed by 
government agents. The petitioner was asked, under oath, 
whether he intended to stay in the United States, and 
questions were put to him regarding his payment of federal 
taxes and his business relationships in the United States 
(App. 134 et seq.) Petitioner was entitled to a hearing to 
determine whether any or all of the information upon which 
these questions were based could be attributed to illegal 
electronic surveillance or other unlawful conduct. It was 
the government’s burden to establish—after checking with 
CIA sources—that there was no illegal surveillance. And 
if there w ? as, in fact, some illegal surveillance, it was then 
the government’s job to prove that there was “an inde¬ 
dent basis, aside from the illegal surveillance, upon which 
to justify the questions propounded. . . .” In re Egan, 450 
F.2d 199, 216 (3d Cir. 1971), aff’d sub nom. Gelbard v. 
United States, 408 U.S. 41 (1972). 

The allegation may not simply be shrugged off. The 
anonymous memorandum is substantial evidence that some 
skulduggery was afoot in government agencies, and recent 
public disclosure of extensive covert activity by the CIA 
within the United States corroborates the natural inference 
growing out of the memorandum that Mr. Lennon was the 
target of particular government scrutiny. It is, therefore, 
the government’s burden to establish by substantial proof 
that no such activity existed, and the Immigration Service 
proceeding is a proper one in which to make that inquiry. 
See United Stales v. Alter, 482 F.2d 1016 (9th Cir. 1973); 
United States v. Toscanino, 500 F.2d 267, 281 (2d Cir. 
1974) (“district court was obligated to direct the prosecutor 
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to put his oral denial of the allegation in affidavit form, 
indicating which federal agencies had been checked. . . .”). 

IV. 

Deporting Petitioner on Account of His Political 
Views and Associations Violates His First and Fifth 
Amendment Rights. 

The anonymous memorandum discussed above bears on 
this case not only because of the likelihood that there were 
illegal acts which resulted in questions being directed at 
the petitioner or other evidence, but also because it indi¬ 
cates that the deportation of Mr. Lennon would constitute 
a means of suppressing liberties protected by the First 
Amendment. 

We began by noting that Mr. Lennon is widely respected 
by millions of Americans for the art he creates and dis¬ 
seminates. The sample materials from the “National Com¬ 
mittee for John and Yoko” which appears in the Appendix 
(App. 177 et scq.) are but a small part of the total public 
sentiment of people who wish to hear from and have access 
to Mr. Lennon in the United States. This right—in the 
form of a liberty “to hear, speak and debate” with an 
internationally recognized figure—was recognized as a le¬ 
gitimate interest protected by the First Amendment in 
Kleindicnst v. Mandel, 408 U.S. 753 (1972), even though 
the Supreme Court concluded that a “facially legitimate” 
reason for exclusion overrode such a claim. 

In the present case, there is a substantial reason to 
doubt the legitimacy of any “facial” reason for seeking to 
hasten Mr. Lennon out of the country, and his rights, as 
well a3 those of prospective listeners, are at issue. The 
petitioner is now in the United States and, as one wno 
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is physically present in the country, he has rights of free 
speech and association equivalent to those of citizens or 
permanent residents. If the District Director has selected 
him for deportation because, in the language of the memo¬ 
randum, of his “relationship” with notorious individuals 
or because of his “many commitments which are judged to 
be political and unfavorable to the present administration,” 
the selection amounts to an unconstitutional act. Associa- 
tional rights of this kind are protected even against indirect 
restriction. See Williams v. Rhodes, 393 U.S. 23 (1968); 
NAACP v. Alabama, 357 U.S. 449 (1958). Petitioner’s 
status as an alien admitted temporarily may not diminish 
his right not to be discriminated against and selected out 
solely, or even partially, because of his political views. 
Compare Speiscr v. Randall, 357 U.S. 513, 518-520 (1958); 
Milwaukee Pub. Co. v. Burleson, 255 U.S. 407, 430-431, 437 
(1921) (Brandeis, J., dissenting, and Holmes, J., dissent¬ 
ing). In the Milwaukee Publishing case, Justice Brandeis 
said: “Government might, of course, decline altogether to 
distribute newspapers; or it might decline to carry any at 
less than the cost of the service; and that it would not 
thereby abridge the freedom of the press, since to all papers 
other means of transportation would be left open. But to 
carry newspapers generally at a sixth of the cost of the 
service and to deny that service to one paper of the same 
general character, because to the Postmaster General views 
therein expressed in the past seem illegal, would prove 
an effective censorship and abridge seriously freedom of 
expression.” 255 U.S. at 431. 

In addition, other constitutional liberties would be in¬ 
fringed by the deportation of Mr. Lennon. Even though 
government agencies have sweeping powers when they deal 
with aliens and consider their deportability, there are 
limits imposed by the Due Process Clause of the Fifth 
Amendment. Galvan v. Press, 347 U.S. 522 (1954). The 
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Supreme Court recognized again in Galvan that the de¬ 
portation decision may “deprive a man ‘of all that makes 
life worth living’” (quoting from Ng Fung Ho •. White, 
259 U.S. 276, 284 (1972)) and that it “is a drastic measure 
... at times the equivalent of banishment or exile” (quoting 
from Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948)). Ac¬ 
cordingly, the deportation decision may not he imposed in 
a wholly arbitrary or irrational manner. 

Arbitrariness and irrationality is, however, the hallmark 
of the present effort at deportation. We have indicated 
above (as the Board of Immigration Appeals appeared to 
accept), that Mr. Lennon was convicted in London without 
any knowledge on his part that the allegedly dangerous 
drug was in the seized binoculars case or that the sub¬ 
stance was, in any manner, illicit. Accordingly, the “drastic 
remedy” is being imposed for wholly guiltless conduct. In 
Fong Haw Tan v. Phelan supra, the Court recognized that 
the “forfeiture ... of a residence in this country ... is a 
penalty,” and like all penalties, it may not be irrationally 
imposed. And in Rowoldt v. Perfetto, 355 U.S. 115 (1957), 
the Supreme Court, against the background of constitu¬ 
tional rights, reversed an order of deportation based on 
“insubstantial” evidence of affiliation with the Communist 
Party. See also Woodby v. Immigration <£ Naturalisation 
Service, supra. 

Imposing the drastic punishment of deportation on Mr. 
Lennon for wholly innocent conduct abroad is, therefore, a 
violation of the Due Process Clause of the Fifth Amend¬ 
ment and a form of cruel and unusual punishment under 
the Eighth Amendment. Compare Robinson v. California, 
370 U.S. 660 (1972); Trap v. Dulles, 356 U.S. 86 (1958); 
Kennedy v. Mendoza-Martines, 372 U.S. 144 (1963). Cf. 
Armstrong, Banishment: Cruel and Unusual Punishment, 
111 U. Pa. L. Rev. 758 (1963). 
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The irrationality of deportation as a punishment for 
such past conduct is heightened by the fact that the conduct 
occurred outside the United States a number of years ago. 
This is not, in other words, a case like Buchoiciecki-Kortkie- 
uicz v. Immigration <& Naturalization Service, 455 F.2d 
972 (9th Cir. 1972), where the constitutional challenge is 
to deportation based on a conviction for possessing mari¬ 
juana in the United States. There is, to be sure, some ra¬ 
tional basis for saying to aliens who come to the United 
States that their future eligibility for permanent residence 
depends on total compliance with all laws relating to drugs, 
and that even so slight a violation as a plea of guilty to per¬ 
sonal possession of marijuana renders one liable to de¬ 
portation—so long as Congress “has made the classifica¬ 
tion.” 455 F.2d at 972. But this case involves past conduct, 
in a foreign country, and a record establishing a total 
absence of mens rea. In these circumstances, deportation 
of a highly respected figure, with substantial personal busi¬ 
ness associations in the United States, simply oversteps the 
line of arbitrariness drawn by the Fifth Amendment. 

In Johnson v. Robison, 415 U.S. 361, 374 (1974), the 
Supreme Court restated the well-established rule that a 
classification fixed by federal legislation “must be reason¬ 
able, not arbitrary, and must rest upon some ground of 
difference having a fair and substantial relation to the ob¬ 
ject of the legislation. . . ” The “object” of the Immigra¬ 
tion and Nationality Act is to select from among those who 
wish to become residents and citizens of the United States 
and exclude those who are undesirable from the vantage 
point of the national interest. But an interpretation of the 
law that results in exclusion of Mr. Lennon, on the accepted 
facts of his case, or of any other alien who obtained a 
similar conviction abroad, can have no “fair and substantial 
relation” to Congress’ legitimate ends. 
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V. 

The Case Must, at the Very Least, be Remanded for 
Consideration by the Immigration and Naturalization 
Service of the Effect of the Recently Adopted Re¬ 
habilitation of Offenders Act, Which Will Totally 
Eradicate Petitioner's Conviction. 

On July 31, 1974, the English Parliament enacted the 
“Rehabilitation of Offenders Act” (App. 402 et seq.) which 
provides that c< .ivictions enumerated in the law are to be 
totally eradicated if, during a specified period after con¬ 
viction, the convicted person is convicted of no further 
offense. The critical operative section of the law, Section 
4(1), provides as follows: 

Subject to sections 7 and 8 below, a person who has 
become a rehabilitated person for the purposes of this 
Act in respect of a conviction shall be treated for all 
purposes in law as a person who has not committed or 
been charged with or prosecuted for or convicted of 
or sentenced for the offense or offenses which were the 
subject of that conviction; and, notwithstanding the 
provisions of any other enactment or rule of law to 
the contrary, but subject as aforesaid— 

(a) no evidence shall be admissible in any proceedings 
before a judicial authority exercising its jurisdiction 
or functions in Great Britain to prove that any such 
person has committed or been charged with or prose¬ 
cuted for or convicted of or sentenced for any offense 
which was the subject of a spent conviction; and 

(b) a person shall not, in any such proceedings be 
asked, and, if asked, shall not be required to answer, 
any question relating to his past which cannot be 
answered without acknowledging or referring to a 






spent conviction or spent convictions or any circum¬ 
stances ancillary thereto. 

Plainly, the intent and purpose of this law is to wipe 
away totally all criminal records for those guilty of minor 
infractions who demonstrate by their performance that 
they are rehabilitated. Under the provisions of the law, 
Mr. Lennon’s conviction would be eradicated the instant 
the law takes effect—July 1, 1975. 

We have argued above all our reasons for believing that 
the order of the INS is invalid and should be reversed out¬ 
right. If, however, this court is not satisfied by these argu¬ 
ments, we believe that the changed circumstances under 
English law between the date of the decision of the Board 
of Immigration Appeals and consideration of the cases by 
this court warrants no less than a remand for considera¬ 
tion by the Board of the effect of the Rehabilitation of 
Offenders Act. 

In reliance on the advice of the Solicitor General in 
Andrade-Gamiz v. Immigration and Naturalization Service, 
9th Cir. No. 73-2174, reversed and vacated as moot, 416 
U.S. 965 (1974), the Immigration and Naturalization 
Service has recently accepted the position that a youth 
offender whose marijuana conviction is “expunged” under 
State law is relieved from deportation. This was the rule 
applied by the Court of Appeals for the First Circuit in 
Mestre Morera v. Immigration A Naturalization Service, 
462 F.2d 1030 (1st Cir. 1972). 

The First Circuit’s action in Morera was consistent with 
the usual rule under the immigration law that convictions 
may not be the basis for deportation if they are expunged 
or set aside pursuant to federal or state laws providing 
such a remedy—such as, for example, laws relating to the 
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completion of a period of probation or youth-offender 
treatment. E.q., Garcia-Gonzales v. Immigration dt Natural¬ 
ization Service, 344 F.2d 804, 810 (9th Cir. 1965), cert, 
denied, 382 U.S. 840 (1965). This policy has been followed 

by the INS. E.g. Matter of G -, 1 I & N Dec. 96; Matter 

of 0 - T -, 4 I & N Dec. 265; Matter of G -, 8 I & N 

Dec. 159, 165; Matter of Gutnick, 13 I & N Dec. 672. 

In advising the INS that it should follow the same policy 
with regard to State expungements of marijuana convic¬ 
tions, the Solicitor General stated (footnote omitted): 11 

The crucial legislative development relied upon by 
the Attorney General in Matter of A- F-, as indicating 
a strong congressional policy f ivoring deportation of 
aliens involved in narcotics traldc, was the Narcotics 
Control Act of 1956, 70 Stat. 575. That act added 
language to Section 1251(a)(ll) from its provision 
that a pardon or recommendation of the sentencing 
judge against deportation would bar deportation under 
Section 1251(a)(4), based on conviction of a crime 
of moral turpitude. Prior to 1960, however, Section 
1251 (a) (11) applied in terms only to convictions in¬ 
volving narcotics and did not apply to marihuana 
offenses. Therefore, the 1956 amendment does not 
necessarily reflect a clear national policy as to mari¬ 
huana offenses. 

The same policies that warranted recognition of the 
expungement in Andrade warrant full recognition of the 
effect of new English law on Mr. Lennon’s marijuana con¬ 
viction. At the very least, therefore, this case should be 
remanded so that the Board may fully consider the effect 
of the law on petitioner’s present status. 

The Solicitor General’s letter is reproduced as an Appendix 
to the Board of Immigration Appeals Interim Decision #2276 in 
Matter of Andrade, No. A-11351779, issued April 5, 1974. 
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CONCLUSION 

For the foregoing reasons, the decision of the Board 
of Immigration Appeals should be vacated and reversed. 

Respectfully submitted, 

Leon Wildes 
Attorney for Petitioner 
515 Madison Avenue 
New York, New York 10022 
(212) 753-3468 


Of Counsel: 

Nathan Lewin 
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APPENDIX 

Affidavit of John Cyril Smith 

UNITED STATES COURT OF APPEALS 
Second Circuit 


In the Matter of 
John Winston Ono Lennon, 

Appellant. 


John Cyril Smith, being duly sworn deposes and says: 

1. I am a barrister-at-law in the country of England, being 
called to Bar in 1950 (Lincoln’s Inn) I attended Downing 
College in The University of Cambridge where I gained 
my Bachelor of Arts degree in law with first class honours. 
I remained at Cambridge for a further year and attained 
the degree of Bachelor of Laws. I also hold a Master of 
Arts degree, and became a Fellow of The British Academy 
in 1973. Between 1952 and 1953 I was a Commonwealth 
Fund Fellow at The Harvard Law School in The United 
States of America. I have held various post- in The Uni¬ 
versity of Nottingham, England, as a lecturer in law, and 
in 1958 I was appointed Professor of Law. Until recently 
I was Head of The Department of Law at The University, 
a post I have now surrendered as I have been elected Pro- 
Vice Chancellor of the whole University. 

I have specialised in the field of criminal law being the 
joint author (with Brian Ilogan) of “Criminal Law”, a 
leading textbook first published in 1965. I have also written 
a book entitled “The Law of Theft” which was published 
first in ’968. Apart from articles in various legal period- 







Appendix 


icals I am also joint compiler of “A Casebook on Contract” 
with Professor J. A. C. Thomas of University Colleere 
London. 

2. I am submitting this Affidavit at the request of counsel 
for John Winston Ono Lennon, who has consulted me to 
obtain my views regarding the meaning of the Dangerous 
Drugs Act of 1965 as it might apply to the situation of 
Mr. Lennon under Section 212(a) (23) of the United States 
Immigration and Nationality Act. 

3. At the request of Leon Wildes, Esq., counsel for Mr. 
Lennon, I have read the opinion of the Board of Immigra¬ 
tion Appeals in Trial A-17-595-321, rendered on July 10, 
1974. My attention has been directed particularly to page 
25 of that opinion, in which the Board of Immigration 
Appeals states the following conclusion regarding British 
law as relevant to its decision: 

Conviction for possession of cannabis resin under the 
Dangerous Drugs Act of 1965 required that the de¬ 
fendant had had knowledge that he possessed an illicit 
substance which proved to be cannabis resin. A per¬ 
son who was entirely unaware that he possessed any 
illicit substance would not have been convicted under 
the Dangerous Drugs Act of 1965. 

In my opinion this conclusion is erroneous. 

4 - Under the leading decision of the House of Lords, 
Warner v. Metropolitan Police Commissioner, (1968) 2 All 
E.R. 356 (H.L.) the law in England under the Dangerous 
Drugs Act of 1965 was that an accused was guilty if it 
was established that he knew he Had a thing which turned 
out to be an illicit substance, whatever might have been his 
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state of knowledge as to the nature of that thing. It was 
not an essential element of the prosecution’s proof to estab¬ 
lish that the accused “had knowledge that he possessed an 
illicit substance”. An accused could be convicted even if he 
“was entirely unaware that he possessed any illicit sub¬ 
stance,” so long as the evidence showed that he was aware 
that he possessed a substance and that substance turned 
out to be a dangerous drug. The Critical language in the 
Warner decision is that which appeared in the speech of 
Lord Pearce (whose view was joined by Lords Reid and 
Wilberforce). When he said 

I think that the term “possession” is satisfied by a 
knowledge only of the existence of the thing itself and 
not its qualities, and that ignorance or mistake as to 
its qualities is not an excuse. This would comply with 
the general understanding of the word “possess”. 
Though I reasonably believe the tablets which I possess 
to be aspirin, yet if they turn out to be heroin I am in 
possession of heroin tablets. This would be so, I think, 
even if I believed them to be sweets. 

5. Accordingly, it is my view that if the Board of Immi¬ 
gration Appeals relied, for its conclusion in the case of 
Mr. Lennon, on the assumption that the Dangerous Drugs 
Act of 1965 requires proof of knowledge of possession of 
an illicit substance, the Board erred. 

6. I have been asked, in this regard, whether Mr. Lennon 
would have been guilty of a violation of the Dangerous 
Drugs Act of 1965 if, at the time cannabis resin was found 
in his apartment, he knew that there was some substance 
there but did not know that it was cannabis resin. In my 
view, under the Warner decision and other later prece- 
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dents, he would have been guilty under the Dangerous 
Drugs Act of 1965. 

7. I have also been asked whether marijuana is the same 
as cannabis resin. The Dangerous Drugs Act of 1965 spe¬ 
cifically defines cannabis resin as “the separated resin, 
whether crude or purified, obtained from any plant of the 
genus cannabis.” The term “marijuana” is not used in the 
Act, nor, so far as I can discover, in any English legislation. 
I cannot, therefore, express any opinion at to whether that 
term is covered by the words “cannabis resin.” 

/s/ John Cyril Smith 
John Cyril Smith 

Sworn to before me this 
10th day of January, 1975 
/s/ Patrick James Danvers McCraith 
Notary Public 
Nottingham, England 
[Seal] 
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Certification 

Great Britain and Northern Ireland, 

London, England, 

Embassy of the United States of America, 

I, Micaela A. Cella, Vice Consul of the United States 
of America residing at London, England, duly commis¬ 
sioned and qualified, do hereby certify that Patrick James 
Danvers McCraith whose signature and official seal are 
respectively subscribed and affixed to the annexed certif¬ 
icate, was on the date of the signing thereof a Notary 
Public at Nottingham, England duly authorized to per¬ 
form notarial acts, duly appointed and qualified, to whose 
official acts faith and credit are due: that I have compared 
the signature of said Patrick James V anvers McCraith 
on the annexed certificate with a specimen thereof filed 
in this Embassy; that I believe the signature to be genuine; 
that I have compared the impression of the seal affixed 
thereto with a specimen thereof filed in this Embassy, 
and that I believe the impression of the seal upon the said 
original annexed certificate to be genuine. 

In Witness Whereof I have hereunto set 
ray hand and affixed the seal of the Con¬ 
sular Service of the United States of 
America at London, England, thiB thir¬ 
teenth day of January in the year of 
Our Lord one thousand nine hundred and 
[Seal] seventy -five. 

/s/ Micaela A. Cella 
Micaela A. Cella 

Vice Consul of the United States of 
America at London, England. 

Service Receipt No.: C0922411 
Tariff Item No.: 48 
Fee: $2.50 


Jan. 1975. 
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.<• C»ilM:\'V.€.rCC = D 

OFFENSE DATV A c. AC" 

f/r.c'uoV periods c. L~p'i> o 


. ?cr ece sion cf —j-,t=- P ic®3$283smm?' 

J.eleacsd "to J " Hr 

VjSSgaT* 

5r.scrc.erl?; Ccrduct (loud ji—^ ■ - 



& HTprare) •ffsagUM*’ 

n- _ ^ t ' - r c f 





^ ^^rLcLz izi'. "have 'r za.zeo. zc.z.z tee z.Czve~cee.ed and. his hrclher^CflMMMKSfMi 
SfrV^Mrfrufiiii-u!^53^ Ml>cur remiy servizg tvo ccnaurrerrt five to sir: s y ear serve:—er .ic; 
.violaticr c~ L t ju2tK*l'e.TZcti.c Levs- have describ ed the t~yo brotherr a s seirg. ire 
2 ar£est rrrrrii c rr of rariyazrr ar.d V-rrcctici in tS?g g3SBfe. arla7~ He'haFeZHtte: 
to a herein haria costing irO rer day. rut chains his total imeue for 1-71 -,.*as 
$li-5C*D.CD.' '•* 

%» 

He has not filed incona too: revarr. for years 1970 and. 1971. 

SW 242.22-C. -.larch 1 1972 and CO 242. 2-C, March g. 1972, relate. 


pr: "v ‘ ---v r.w 


• INSTRUCTIONS 

Preparation: L: Triplicate 

D«te and Paneer-c: its*. entry: Include piece if known, eg., 1-31-5S El F*so as USC o: 2-15-5S without insp-ect- 
-ion rear Ei Pass.. .. ... .. . .... .. - . 

Eve: lawfully ad mi tted for permanent residence: dele, port, anc class of admission. 

P r * fcer, ‘ icnn icration Status: induct deles of CSC, Vi/A, O/D, end give bneflv relevant Immigration history. 
Grounds o: deportabiiity: All grounds whether or not locoed es cnerges, together with specifications e-.g. 

Convicted e: two canes involving morel turpitude - bigamy (1S3E). Perjury (1950) 

Physic*.! enc Vectel Condi Li on: Set forth any per tinea: infometion in full. If no treatment required, sc state. 

If Rental case shew cries of hospitalization, include information or. both subject end dependents. 

Family Situation: 

. ._..1. Location cf spouse, etc.: Country only jf r.ot U.S. If U.S. tad living with subject, indicate LV'S, 

_ nc: iittiag with subject, give city and state. Indicate status of those fo U.S. as USC, PEA, NT, IL1EC-. 
After ffpocse in ( ) the date c: marriage. 

2. t-ftect ct Erpuisica: Explain fully economic end other pertinent effects on members of family. 
Criminal, i mural cr subversive Activities: 

1. Arrest record should be set out whether convicted c: net. 

■ 2. Katers, extent *nc periods cf subversive activities or affiliations should be fuliy covered. 

Other factors to be consjoered: Items which should be considered both for and against recommendation, lr.ciude 
type ef empieyoer.f and earnings. 















Prt^nu tw»'4yr.lffo bcrtca 

Vairaav Cj. i-.rresz issued 4-29-49 (under 1917 Act); deT'C.-rtation rer.omended 10-12-4° 

I«ew hearing --2o-55 pursuant Sung decision; ordered deported by SIO 3-23-55 

Applicable:: for Suspension, c t Deportation denied 3 - 23-55 os ineligible 

Appeal dismissed 8-12-55 

Warrant of Deportation issued 6-12-45 


ur*vw« « Urp^lsHulf 

1 . Zbcc inr a o -xe an entry - c:nvictec of crin-s involving corel turpitude prior to ent' 
(Rape rS^l) - 

2 . Convicted for possersion of narcotics ( 1953 ) 

3* Entered vithout inspection by faica claim's to U.S citizenship 
c ^ c f n f £ f 5 ^ e E ‘ t entry - no i irogp-atloa visu or ctv.r entry hocuaent 

5. ExcJjudaojje at entry - no passport 


OtWr K«rv« 

Subject is a native cr>i citizen cf Undia, ye*xs of age. It uppeare that be 
generally uses Kovenber 17 , i;i4 ar, L.».s bit-1 ndaie, althjv^h he b vj also claimed biro 
on other dates. Ee first entered the United States Mny 39, 192i as the alien son c* 
domiciled Chinese n»ercaant. Ee wide n trio to «'Vlr_ iX i n 1^-36 rnd v.-s ebsent^n *■'! 
about one day in February 1949 vhen he fled to avoid prosecution on e. charge efturg 
looged againsz bin in Seattle, Washington, re vns reton^u to the Uni ted Stanes by 

i^th^uSt^*bates 03 Febru&ry 1(jf 1 ' +9 * Hc Lhea ^ i - ed eutry by falsely claiming : 
__•_ _ (Sec reverse) 


lexrco 


NOHfkiodnv rrATUi: 




OrUrrrd 


QlQvgU* _ 7-4-4/ _ t 

tThr -_w?«- 1. Ij . ,r J . -f p . —n ____.__ 

CJ.J c-«. ~m-h> NOUrKIOftiTY CAS.: SIMMAK Y 





























INSTRUCTIONS 


In (riplicnte. 


Dnl« »nd Uvnner of L«*t Entry: toclode locution if known, «.g., l-3i-56 El P«*o «w USC, or 2-15-5S without 
' _j •_ • . In Kp ee i taa oonr Et F*sux 

‘.Ever Lawfully Admitted for PhimmoS Rentdenc e : D*le t - port, Md cUncs efnemssioa. 

'*• Location of Spouse, etc.: Coontry only if not U. S. If U. S. end livis* wite c sbje d, mdicste LWi not living 
^ith subject, give«tty m;'J state. indicate etntas of those in U. S. ns USC, PRA, Til, 1LLEGJ After 
gpw ne in ( ) the dote of m arr iage. *- < • 

TVeaenl {wEipstiso Status: ixhrac dates of OSC, t?/A f O/D, and hrrefiy relevant fanijrclioo history. 

•. vV •' • "' 

Grounds of Deportability: All gro un ds whether or act ledged es ch ar y*, together with specifications, 
e.g. Convicted of twocaimes tevobisg moral ItnpiUrfe - Signnfy (193S). Perjtrry (1950). 

vhher Factors to Be Considered: |ce**s of.-noid w :3a ti e>*H .<•* .--J .*--«.!*:* recc.mr-rrcaiion^ 

fnclode type of employment. earcl..;'s # health cf erfcyect or de/endeeis. If mental case, she*' calcs 
of hospitalization. 


REMARKS: Crituinal r.e ZZTZ. - ccnt-itucd 


Rape ' 5-H-Ul 
Burglary, 2zi degree 5-22-+',' 
!Dis ccnd" 




Hot given 9-24-4$ , 4Hl!828mW*&* ****? • Sischargea 

Robbery (bold for Seattle; 2-17-Sp:?.ei. to Kings Co. 
Susp. robbery 5-3-51, Hot Sfaovn 

Jfarcctics £s C-an Lev 1-25-52 ,Bisch ft dismissed 


i ye?r inpriscarent 
Hot thevn 

v ?0 bail ferf; ferf 1250 on 
cbg. c? sue?, stlcbap. 

Bischarged 

Bel, to Kings Co. Sheriff 


.^s8essic^Kgggcs^^^-53; 6 to^flyrs; par. 1C-*_5 


. Ko (Cobject denies ibis lost record. 


Other Factors - ccatinned ... 

Deportation proceedings vere initialed by issuance of a Warrant cf Arrest cn 
March 25, 1 9^6, charging depcriability for conviclfcn and sentence for rape. Before 
completion cf'these proceedings be departed to ilcnico chicb innlidaied the warrant. 
Proceedings vere again instituted by issuance of a Warrant of Arrest on April 25, 
1949 on the charge of barring been convicted of the crane of rape prior tc entry. 
During the subsequent bearing in I 9 I? be' applied fer Suspension of Deportation, 
vhich vas denied, and he vej ordered deported* A rev bearing was held in 1955, 
resulting in the sene decision. A Warrant 1 of Deccrcstion vas issued Animat 12, 

1955. 


ArPnOtE. jj fi EJECT } 

£-t\i _J 










* 


Other Factors - ccnvlnued 

/ Ee has a lengthy criminal record. In addition tt> the crime on vhich de¬ 
portation is based, he is also depcrtable for conviction on Septender 30 , 1953 
for possession cf narcotics. Ee vas then sentenced to serve six to ten years 
in prison and vas released on parole October 15, 1959* Upon completion of parole 

Parole Agent, Sacramento, California, wrote a letter 
to the Service setting forth his views of subject. A 6 urinary of his letter is 
as follows:- This nap has been extremely cooperative. Ee has followed his parole 
conditions to the letter as nearly as we can tgU-. H e re cues ted restoration of 
civil rights to marry his common-law wife, ami the purpose of 

t hi s union vas ry.nlfold: (1) The wife remained faithful ou y in g his period of v 
incarceration end vas still in love with him; (2) they one child from t-M * 
union, a boy, age 4; ( 3 ) bcth of the families concerned are merchants in 

■the upper income tax bracket in this community, and the child's inheritance 
would be protected by legalizing the union. The subject’s employment revolved 
around one of the super markets owned by the wife's family, end he became a stock 
cler k. Ee wo rke d dilige ntly at this job and still holds this position at the 

Sacramento, his .attitude and behavior 

towards his child were carefully scrutinized during this period of supervision. 


reverted to a previo us behavior in this respect. Out of the great number of 
parolees this writer *2HVHNMMMM^.l'as supervised, the subject of this correspond' 
encc has been one of the most co-cp^rutive end sincere in his attempts at rehabi¬ 
litation, that I have had the oppert-unity to comment upon. This concludes comments 


from the letter. 


Subject has been barrier, tnree times, the first two carriages resulting in 
divorce. Ee he 1 no children by the prior'marriages. Eis present wife holds a 
1/7 share in a rily; corpoa : tlon of supermarkets. Ee is the manager of the licucr 
department in ou_ market and h*r life works in the office and another department 
of the same market. Their combined income during the pact year vas approximately 
$19,000. They have purchased a new hone ir. a desirably section of Sacramento 
valued at approximately $25,000. They have assets consisting of $5,000 in furniture, 
on automobile valued at $4,000 and his wife's interest ia 
is valued at approximately $50,000. 

National Agency checks are negative, except for the arrests shown above. 

Subject is not eligible for-adjustment of status nor for issuance of an immigrant 
visa on account of his criminal record. 

Nonpriority is considered in order to avoid separation of the family. Voile 
it is not evident that subject's wife and children are dependent on r.-tn for support, 
it appears that in the event of his deportation a hardship would result to them 
particularly the coildrea, who are of tender years. 


- 2 
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F LAST EH TRY 


NATIONALITY 

Mexico 


.EVER LAWFULLY 'T’ 

PERMANENT RESIDENCE 


October ic, 1=17 at 31 Paso, Texas, without i nspection Ho _ 

present iwk,oba-;on status ano availability of any administrative relief. _ _ ... 

03 C issued 9/20/67 - convicted tor sale Marihuana, deportation bearing nelc _ 2 /p/c 7 , 
crcsrsc csoortatlon susoenced. 1 st Session cl $lst Conspsss closed «*passa>,- Oj. 
concurrent resolution favoring suspension of cepomation. Considered re 0 ected zj Cc—^ 
12/2.1/69. Co adninistrative relief available. 


ORSUNCSOF CERCRTA 9 ILITY 

"Subject convicted in Sup 



irior Court, Maricopa County, Arizona -or sale o: 

i !o^hr\ cta 


family SITUATION: 

1. location op rouii. »o<»». ofuontcni, parent* 

k\i*C * Tr ..." •• < , # ** A6I • '**'/ 


ack n •*.. location. 

: j ; 53' * ; conndn*-lew : vif e 


„'p.. •' ’• ; — "'-v • -> 


i o* cx»u*.fi9N 

Suh'set is 69 years old and vould be hardship on subject due to age a: 
iivedir. Mevi.cs since 1=17. Mo brown living relatives in U.S. or Me:r 
r:i 32rcac r-ensicn of $175 per north and owes doctor end hospital as out 
j 31=3 on his -1961 Cheveiie. < 

- fCoolVon rt»t»M 7 • *' 


^1 7 T »T AT'-V 


rT-JTHH?. o i c ?l70 

•'•rf jjmt* » 




pwovei • 

. «... 1 


% '• * •»:«• •• i* # *# 

_ - . > * • 


J F t ,„ 5.312 ;r... 2 - 7 - 63 ) 


V///A \ : A' 3/5/70 > ' __ 

V.«l~>.l . Ml »«uw »"■< Q»'»* _ CNilNN' CO C«WN T -m» 

H0HPRI0RIT7 CASE SUMMARY 


























‘““C*-- C- SJ*vt»nvl ACTiVITIES ON ArriLIATlONS 1 * U S. 
(Include Recer.r Ccndudj 


I. CRIMINAL PECOR 3 • -OFFENSE 

Poes. Marijuana , 
!7£rc. (Z-Utrljaunff) 
• Vag. P.cersr 
Druni: 


DATE * PLACE 


«, . - • - 


OIS POS IT IOM 

(Include periods ot Impriaonmenl) 

none shown 
***~ 6 cor.the 

none shown 

f $10 fine - pa 

ilO or 5 days 


2 - • £ ~' k EMjVE.ACTiviTtSS oa affiliation’s ' 


- ‘ \>OZ£ 



INSTRUCTIONS 


Prepemticrt ‘ L-triplicate 
Date ted Waree? of Us: ent 


‘ D#te ;*f «*-T- bcinee’srf^j-Hkmnvn. eV, r-31-S8 E! F-so'ss USCo? 2-15-58 without-'mseeo 

' . rot: near Ei ~pzs.s:' • •• . ~ • - * •; y . ’ 

r.ver rtwtuiiy acrur.ec for permanent residence: date, port, and class of admission 

-Preset ci OSC.-W/-A. 0/D, and give bneily televsr.rlcmigration history 

I fToacs.ot Jejepaaisty: All grounds whethero.^ot lodged « chafes, together with eoecutcations e^. 

I r ~ Cecvrcied^ct- rep crises'involving sore!-turpitude,— bigamy (1938): Perjury-(1950) "T‘ 

| . ..ysrcfc and M«:*2 Condition: ,S«;tprt.V*=y pattinent information w-fujl, If no treatment reouin»d* so-state !• 
r • ~ show dates of fcospiulirttion. Ir.cludc :=f=r==*Jo= on both subject end dependents. ’ ' 

" r^f .V.ifT- C 1° USe ’ c:c ’ : C0 ^ try cnly ^ rot U S lf Us - living with subject, indicate LVVS, 

-c. -tth suaject,give city and state. Indicate status of those in U.S. as USC. PRA, NI, ILLEG. 

• .--.et spouse :.n ( ) the cate of carriage. * 

_ 7. =f -*"- s:or,: - s ? !i,:n h=hy economic end orhe^ertirsent effects on members cf family. 

Crtr.tr.a2, .rurcrau c; subversive Activities: 

1. " e.rrecT reccrc should be set out whethe* run p , ro t. . , , , , 

2. Nature, extent ar.d periods of subversive Activities or affjlraiic.-.s shouid be fully cowed 

: ‘ CZ .’Z':^.T± irn:J?= s .' hich Iwi (»' Mi T.i,,, tverenemtation. hw, 


**0 















•S 4' St, 




June 27, 1921 
. ^ •» 

l»*t# M»*w»** L««l 


Villa Garcia, H. L.‘, Mexico 




Mexico 


-A£t>ut August, 1956, without inspection*near Del Rio, Texas 


Alt In U. 

— —Illegally t 

Illegally 


1944 

1956 


|VrnM>ff <4 |(r*M'***<* 

Ko 


1950 

predent 


«l SfnufM, . l> 

Aa« 


f **1 l/**i S »* 'ifc 


unknown wife 
3 son 


USC X 

use 


Ci7wl*»*n k^vord 


• >«<« «fvl 


Possession of Marihuana 

t , .* ✓ *• 

* Burglary 


i rf SW f—K . Sentenced 2 years 
" Sentenced 2-5 years 

(Oct. 1946 to Apr. 199-) 


pir«>4*n( b>nnt Uhi S* *Iuj 


Investigation complete - OCC not issued. 




241(a)(1) Excludable at entry - Previously convicted Clin? and possession marihuana. 


W.-vrc,:;. s ^, e „ t on rccord'dating from 19^4, a nd vas previous l y dep ortei 

on 12-15-44, 4-3-45, 10-15-45, & 5 -31^^Und crJ.he 

™ convicted Oct. 26, 1<*6 in the'*ftK§M sentence of 2 yca-r 


August 1950, and began lxvmc ^ o¥ ^ suMect disclaim any prior 

a child born jn Sentinel, OhJ-uhoxa on January j, - , with vho;c i.e 

narrieges, and after his last apprehension he was married 

b (continued cn reverse) _ _ 


V f.| A’l »;s»: 


v» • Ml Vm imIi.I 




. / 

/ // ( 


0?fzo . ' */ -~ 

7. li±rr±^- 4 /. _ '-ity**:*?-' - - 













* 



JN'STNUCKON.S 


J’lcpiunlinn: ^ j 

Itito **vl f.'.-inoe; of fyir.t Kfitry: Inr'wlc locaiinn if li'.o»vn, o.fp, J-31-SH Ml i’o'ui ».•; VUiC, or 2 l'j !•?» v.-i!jmi;f 
lnsrffc(io!i war IJI V’oso. k 

A 

f: vot I,n-vfnHy Ar*nttf<*>] for IVmMnenf F!er.i(?t;ncc: Dufo, mu! ctass of r 

_Locr.lion of 5>i'0\j-:c, elr.: Coivifry only if not 1 f>. If YJ. ft »mv! living vith * ulijori, indicate; f-Vh'. no! livir.j*, 

v.il't r\i!'.jrfi, p.ivn city on*’ slutc. Jr,do it- sintun of those in U- .*>. or* tliO, JAVA, II.T.7.(-. /if! r 

kj>o<!«?c in ( ) f’,r <;,»(,.> t) f ntr«t;Iiir<?. * 

PiCv.on! : or. Sn-.tiis: d.-ifnr. of Y.’/A, O/i), o:uf £ivn briefly rvlo.vf.nt Imiiiij'ri-t i<..i ti;loiy. 

hro-icrf-; of Doyortntiifi ,y; A 1 ! jpoir.h; v.lirtfmi orient if clmn*/; tor-otto;' v.-itli s.poi'ificot jiviv _ S 

Convicted of two «•; i:.o.v; >nvo!vifo» noi:-.; 'or;''to'fo - Iti<-nr.y (JOof!). .-rj-iry (!°'j0). 

i.’l.i'T J .cion: to )<•■ Co:.'-.; Jon*-!; Itc;:--; v.v.ic'i r.limit! tie cnr.ni<!<-i<-<! liotti for i-ori ci’Cf*n.-i «.:n!-s 11 * n. 

fnclii'ir tyjis of C::::; Joyv.oot, <• cni-.i;.;:, limillh i f \*f»ji.*ct o: I'ojr.Ttifi - ;■!if r*r-r.l;il carte, r:t•».•* l< 
of fin*. jiito’- jj;.:! ioi*. 


j. j.ad been living, on July 3> 3-5" 7 • /.t if*: tine of ..In last ap; •' a; ion, 
i confined to jail at .ift'****?.*wider invent!gatton for suspectci burgi- rj. Ho 

j van subsequently release i h r.o charged filed. Sit :c leva erd ry subject 
! naT.e of w.n»ww'aga-^.rs, and vhc-ri apprehended din Jv'> J any pric. 

j record. 

i . _ i' 

The subject has Icon regularly employed as a farr. laborer cn Lie fan of 

, since February, 1959 e.r.d earns y5t' - 00 per wee! vith a hoove- an j 
utilities furnished. Me apparently is living in a valid family relations!.ir., a i 
his employer considers hia to be a valued employee who perforas his work veil. 
There is nothing in the record to indicate tint the ^subject cr his fnjsily have ever 
S been the recipients of public charity. 


\ TvPrilO < 1 . *‘_i 

-/ .—r' ;ii 

ZLCifsJl_ 

‘j 


i * - i r i i 

lie.-. 
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